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In the aftermath of the horrific shooting at Marjory Stoneman Douglas High School on February 
14, 2018, and the massacres in Sutherland Springs and Las Vegas in late 2017, the background 
check system and how it works has once again become the subject of 
public attention. That system exists because of the tireless work of 
Jim and Sarah Brady. Congress enacted the Brady background 
check system despite fierce opposition from the National 
Rifle Association (NRA). This system is the best and greatest 
defense America has against access to guns by dangerous 
people. It seems that consensus can be reached on few 
things in Washington, but this is one where consensus is 
almost unanimous: 97 percent of Americans believe that 
the background check system should be fortified.1

The question before policy makers today is how to best 
strengthen this system, which has already blocked more than 
3 million attempts to buy guns by people barred under law 
from having them.2 This report provides those answers, along with 
some key facts as to why the system needs improvements and the 
fixes that address those needs.  

Real change in the National Instant Criminal Background Check System (NICS) requires: (1) Closing 
the legal gaps that today result in at least one in five guns being sold without a background check; 
(2) providing greater funding to state, tribal, and federal agencies for inputting records into the 
system; and (3) ensuring state, tribal, and federal agencies take greater responsibility for inputting 
all relevant records into the system in a timely manner by becoming more directly involved in 
conducting background checks themselves. Proposals to fix these issues are pending in Congress, 
or can be adopted by states, and should be brought to consideration in an omnibus fashion to 
solve these problems immediately and holistically. 
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The Problem: Holes in the 
System
1. Close the Private Sale Gap,  
“Charleston Loophole,” and Other 
Loopholes

The background check system is made up of 
a complicated web of federal databases that 
contain millions of criminal and mental health 
records input by states and federal agencies. 
This is the system set up by the Brady Handgun 
Violence Prevention Act, passed by Congress 
in 1993.3 While it is proven that background 
checks are effective in preventing dangerous 
people from obtaining guns, the Brady law 
was crafted at a time when Internet sales and 
sales at gun shows by private sellers did not 
account for a substantial portion of the gun 
market. Today, they do. Most recent statistics 
show that about one in five guns are sold by 
private sellers, thus avoiding a background 
check.4 These no-questions-asked sales are 
often brokered on the Internet. Clearly, the 
private seller gap undermines the intent and 
purpose of the Brady law. Recognizing this, 19 
states and the District of Columbia have chosen 
to build upon the current system established by 
the Brady law and have expanded background 
checks to at least some, if not all, private sales. 
Additionally, we must close loopholes that allow 
certain people convicted of domestic violence, 
stalking, and hate crime misdemeanors to buy 
guns. 

But the federal system still allows private sellers 
to conduct gun sales without needing to first 
perform a background check. Bills introduced 
in both the House and Senate would address 
these deficiencies by ensuring that the Brady 
background check system applied universally 
to nearly every gun sale.5 With support for 
expanding background checks at an all-time 
high by the American public, it’s past time for 
Congress to bring these bill to the floor for a 
vote. Indeed, the current bipartisan legislation 
authored by Representatives Mike Thompson 
and Peter King currently pending before the 
House of Representatives has reached a historic 
high of over 200 co-sponsors.

In addition to closing the private seller gap in 
the system that allows sales to occur without 
a background check, there is another major 
problem that must be addressed to protect 
public safety. The overwhelming majority of 
background checks for gun sales take only 
minutes to complete, but if a background check 
has not come back clean after three business 
days, current law allows a gun store to go 
ahead with the sale. This gap in the system is 
often referred to as the Charleston Loophole, 
because that is how the shooter at the church 
in Charleston obtained his gun. In order to 
work effectively, background checks must be 
completed before a gun changes hands, and 
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when a background check has not come back 
confirming the purchaser has cleared all checks, 
the seller should stop the sale. 

FBI data shows that if a background check takes 
longer than 24 hours to complete, the potential 
purchaser is approximately twenty times more 
likely to be prohibited.6 Make no mistake—the 
Charleston loophole has real consequences. 
Between 1998 and 2016, 63,820 prohibited 
persons bought guns through this gap because 
our system says we would rather allow a 
dangerous person to have a gun than prevent 
that person from having one.7 This is a “fail 
rate” that would not be allowed in any other 
industry, and at risk are the lives of real people. 

While some states have extended the time 
for notification on a background check 
before a sale can be completed in some 
or all circumstances—California, Colorado, 
Florida, Pennsylvania, Tennessee, Utah, and 
Washington—Congress must pass a law to 
amend the federal system to allow a longer 
period of time for investigations to occur, and 
there is legislation pending to do precisely 
that.8 

2. Invest in the System and Its Use 
by State, Tribal, and Federal   
Authorities

NICS searches records in these databases to 
determine whether a potential gun buyer is 
eligible to buy and own a gun under federal 
law. While these databases should contain the 
records necessary to quickly and accurately 
determine eligibility, in many instances the 
information is not complete and a sale is 
approved when it should not have been. The 
massacre at a church in Sutherland Springs, 
Texas just a few months ago illustrated the 
deadly consequences of data gaps. That 
shooter had been dishonorably discharged 
after being court martialed by the Air Force for 

attacking his wife and infant son. That discharge 
made him ineligible to buy or possess guns 
under federal law, but the Air Force confirmed 
they never entered those critical records into 
the federal database.9 The shooter was able 
to pass a background check at a licensed gun 
store, because his dishonorable discharge was 
never entered into the system. This tragic lapse 
in the system resulted in him acquiring a gun 
that he used to murder 26 people and injure 
20 more with a gun he never should have been 
able to buy. 

While these problems are certainly not unique 
to the Armed Services, this case serves as 
a prime example of a system that is under-
resourced and is failing to report critical 
records into our background check system. 
Over the past two decades, comprehensive 
evaluations of reporting by Armed Forces 
found massive gaps in their systems, allowing 
huge percentages of fingerprint cards and 
case outcome reports to slip through the 
cracks—meaning they were never input into 
the federal background check system and were 
thus not preventing prohibited purchasers from 
buying guns.10 A 2017 report showed some 
improvement, but determined that about a 
quarter of all fingerprint cards and one third of 
final case reports were still not being properly 
submitted.11 The Department of Defense has 
once again promised to undertake an extensive 
review of past records to ensure that prohibited 
purchasers are being correctly entered into 

According to FBI data, 
between July 31 and 
December 31, 2017 the 
number of dishonorable 
discharge records contained 
in NICS spiked from 11,241 to 
15,583



the NICS system, and an analysis by the Brady 
Center of just one category of such records 
shows a glimmer of hope: according to FBI 
data, between July 31 and December 31, 
2017 the number of dishonorable discharge 
records contained in NICS spiked from 11,241 
to 15,583, an increase of 38 percent. This 
increase is particularly dramatic considering 
that only about 150 members of the military are 
dishonorably discharged annually.12 According 
to a subsequent CNN report, “The US Marine 
Corps, Air Force and Navy acknowledged 
that they have been combing through old 
records.” The actions taken in the aftermath 
of the Sutherland Springs shooting underscore 
two significant lessons: that major gaps in the 
federal background check system still exist 
which have been illuminated by recent mass 
shootings, but that strengthening the system is 
achievable by devoting necessary resources.

While the NICS Improvement Amendments Act 
of 2007 (NIAA),13 passed in the aftermath of 
the Virginia Tech massacre, offered states the 
opportunity to apply for grants to improve their 
systems, its structure was designed as a “carrot” 
system. Since its inception, the NICS Act grant 
program has provided about $110 million to 
states to improve their systems.14  The NIAA 
also allowed states to obtain a waiver of the 
matching requirement for grants provided by a 
similar program, but only if they provide at least 
90 percent of their records relating to people 
who aren’t allowed to buy guns. Many states 
have taken advantage of these grants, and since 
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• $1.3 million for Arizona to scan 700+ boxes 
of handwritten, original arrest records and 
resolve the backlog of 175,000 final arrest 
dispositions.  

• $448,000 for the District of Columbia to 
automate the transfer of warrants and 
protection orders to partner agencies 
and FBI systems after a review found a 
“reporting gap of more than 11,000 arrest 
and bench warrants that could be submitted 
to NCIC or the NICS Index.” 

• $387,000 for Maine to resolve a backlog of 
70,000+ criminal fingerprint cards that were 
not matched with final case dispositions, 
which meant the records were not input into 
the appropriate federal database. “Staff 
will prioritize the project by first focusing on 
felonies, domestic violence charges and sex 
offenses.”

• $218,000 for Maryland to research missing 
case dispositions and match them with 
existing electronic arrest records to resolve 
approximately 55,000 records missing 
critical disposition information.

2011, this program has given an additional 
$121 million for states to improve the accuracy 
and timeliness of criminal history records in 
state and federal systems.15 These programs 
have enabled states to begin improvements of 
their system, but a look at recent projects they 
support shows just how much work is left: 



• $770,000 for Ohio to improve the reporting 
rate for felonies and misdemeanor 
dispositions so that final case outcomes are 
available to both federal and state systems.  
At the time of the grant, approximately 
2,516,034 records were missing dispositions 
which might have resulted in the records 
being input into the background check 
system.

The grants and what they fund are an important 
part of the story demonstrating the critical 
importance of funding improvements to the 
system. So are a few examples of where gaping 
holes in the system are allowed to fester. In a 
review of protective orders issued in states in 
2016, all of which were qualifying records for 
NCIC (a federal database that NICS and states 
access when doing background checks), there 
are massive gaps between protective orders 
issued and entry of those same orders into the 
NCIC.  Here are a few examples:

• Alabama issued 13,542 protective orders, 
4,721 of those were recorded in NCIC;

• Colorado issued 230,676 protective orders, 
112,156 of those were recorded in NCIC;

• Florida entered 319,218 protective orders, 
194,803 were recorded in NCIC;

• Illinois entered 89,726 protective orders, 
30,698 were recorded in NCIC;

• Michigan entered 30,421 protective orders, 
16,076 were recorded in NCIC;

• Texas entered 44,610 protective orders; 
17,743 were recorded in NCIC.

And the list goes on. To remedy this problem, 
we must ensure all states modernize their 
systems to become more efficient and accurate. 
The “Fix NICS Act of 2017,” (S. 2135  & H.R. 

4434 ), introduced in the wake of the Sutherland 
Springs shooting is a small, but important step 
in the right direction.  This legislation is far from 
a complete or permanent fix, but would provide 
additional and much needed funding for states 
to continue working towards the submission of 
accurate and timely records into the appropriate 
databases to prevent dangerous people from 
getting their hands on guns.
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3. Encourage ALL States to be Point of 
Contact States

While NICS and its accompanying databases 
are federally maintained, all states have the 
option to implement their own state-based 
NICS program. If a state opts to conduct its 
own background check program, it is a Full-
Point of Contact (“POC”) between the federal 
NICS system and licensed gun dealers in the 
state, and will input data into the NICS system 
but also conducts searches of relevant state 
databases. Alternatively, states can share 
responsibility with the FBI for processing 
background checks (so-called Partial-Point 
of Contact states). Finally, if all background 
checks are initiated in a state through the FBI 
Criminal Justice Information Services Division’s 
NICS Section, these are Non-Point of Contact 
states.  California, Colorado, Connecticut, 
Hawaii, Illinois, Nevada, New Jersey, Oregon, 

Full-POC states conduct 
background checks that 
not only search the criminal 
records of federal databases 
but also records from other 
state databases that may shed 
light on records for prohibited 
categories.



The federal background check system is vast 
and complex, and was created at a time in 
American history where the Internet hadn’t yet 
changed the habits of the average American. 
Today, we know much more about how guns in 
America are bought, sold, and change hands. 
A variety of factors prevent this system from 
being as strong and effective as it should be: 
the system is made up of a variety of databases, 
requires constant upgrading to keep pace with 
technological changes, and frequently entails a 
great deal of manual review of records. These 
factors stymie the efforts of law enforcement 
offices and courts across the country from 
having the capacity to maintain accurate 
and timely records, and ultimately—far too 

often—guns fall into dangerous hands due to 
the gaps in the system outlined in this report. 
All Americans deserve a front-line defense 
mechanism that works effectively to protect us 
from these harms, worthy of investment on par 
with other national security assets. 

To fix the system requires serious action. It does 
not require any new political consensus.  That 
consensus has already been delivered by 97% 
of Americans who believe the background 
check system must be strengthened.  To do so, 
Congress should pass the measures outlined 
here and incentivize states to become full-
POC states. It is well past time to act on these 
measures and the stakes are high—nothing less 
than human life hangs in the balance. 

Conclusion
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Pennsylvania, Tennessee, Utah, and Virginia 
are Full-POC states. Florida, Iowa, Maryland, 
Michigan, Nebraska, New Hampshire, North 
Carolina, Washington, and Wisconsin are 
Partial-POC states. 

Full-POC states conduct background checks 
that not only search the criminal records of 
federal databases but also records from other 
state databases that may shed light on records 
for prohibited categories, such as individuals 
who have been involuntarily committed to 
a mental institution or are under a domestic 
violence restraining order.  These records 
should be in NICS, but often times are under-
reported. For this reason, the Government 
Accountability Office found that “state agencies 
generally are better positioned than the FBI to 
conduct background checks.” 

Full-POC states generally do a better job of 
keeping guns out of the hands of dangerous 
people. A 2003 investigation estimated that 
Full-POC states successfully blocked prohibited 
purchasers from buying guns about 20% more 
frequently than they would have were they 

a Non-POC state.  And In 2016, then-U.S. 
Attorney General Lynch sent state Governors 
letters to encourage them to participate in 
conducting their own background checks, and 
recognizing the overwhelming advantages to 
public safety that POC states contribute. Not 
only do states have access to records that 
NICS may not, the letter emphasizes, but state-
based records “often have more complete 
and timely information” about both criminal 
history records and interpretation of state laws, 
and know “under what conditions a convicted 
person’s rights have been restored,” ensuring 
that not only are prohibited individuals being 
prevented from purchasing guns, but also that 
those who are legal purchasers are able to 
avail themselves of that right.  Congress should 
actively encourage states to become Full-POC 
states as a strategy to reduce gun violence 
nation-wide. Full-POC states like Oregon, 
Washington, and Virginia also do a better job in 
receiving notification when someone prohibited 
from purchasing a gun attempts to buy one, 
and are able to investigate and prosecute these 
offenders when appropriate. 



APPENDIX
The History and Evolution of the Brady Background Check System

In March of 1963, Lee Harvey Oswald ordered a 6.5mm Carcano rifle from a National Rifle 
Association magazine. Eight months after purchasing that rifle, Oswald hid himself inside the Texas 
School Book Depository in Dallas and waited to assassinate President John F. Kennedy as his 
motorcade drove by. 

 Five years later Congress passed the Gun Control Act of 1968 (“GCA”). The GCA barred access 
to guns for certain categories of people, including those with felony criminal records. But while 
the GCA was a powerful step to reduce gun violence, it did not establish a way to check whether a 
prospective gun purchaser was a legal purchaser. 

Then in 1981, there was another assassination attempt on a sitting U.S. President. This time, 
President Ronald Reagan was shot. During that attempt on President Reagan’s life, his press 
secretary, James Brady, was also injured. He suffered a severe gunshot wound to the head, and the 
shooting left him paralyzed until he eventually died in 2014 as a result of his wounds. Following the 
shooting, James and his wife, Sarah dedicated the rest of their lives to gun violence prevention. 
They lobbied Congress for six years and, after seven separate votes, the Brady Handgun Violence 
Prevention Act (“the Brady law”) was finally passed. It was signed by President Bill Clinton and went 
into effect on February 28, 1994.

This federal law called for the development of a database to check whether gun purchasers were 
legally able to have guns. That database, known as the National Instant Criminal Background Check 
System (“NICS”), was implemented five years to the day after the signing of the Brady law. It is 
administered by the FBI.

A background check typically starts with a federally licensed gun dealer (“FFL”); however, the Bureau 
of Alcohol, Tobacco, Firearms and Explosives recommends that individuals should also conduct 
background checks for private transfers or sales. FFLs are legally conduct background checks, and 
they do so by contacting NICS electronically or by phone. In 2017, over 25 million background 
checks were processed by the FBI. 



1. Quinnipiac University, “U.S. Support For Gun Control 
Tops 2-1, Highest Ever, Quinnipiac University National 
Poll Finds; Let Dreamers Stay, 80 Percent Of Voters Say,” 
Feb. 20, 2018, available at  https://poll.qu.edu/national/
release-detail?ReleaseID=2521.

2. This estimate was derived from data in the following 
reports: Office of Justice Programs, Bureau of Justice 
Statistics, “Background Checks for Firearm Transfers, 
2013-2014 – Statistical Tables,” (2016), available at 
https://www.bjs.gov/content/pub/pdf/bcft1314st.pdf and 
Federal Bureau of Intelligence, “Federal Denials,” https://
www.fbi.gov/file-repository/federal_denials.pdf/view (last 
accessed February 2018). Approximately 312,000 sales 
were blocked during the interim period from 1994-1999, 
1,338,294 sales were denied via state and local agencies 
from 1999-2014, and FBI data shows that 1,504,808 sales 
were denied by the federal system from November 1998 
through January 31, 2018.

3. The Brady Handgun Violence Prevention Act, 107 Stat. 
1536, 103 P.L. 159. Codified at 18 U.S.C. § 921-922.

4. Matthew Miller, Lisa Hepburn, and Deborah Azrael, 
“Firearm Acquisition Without Background Checks: Results 
of a National Survey,” Annals of Internal Medicine 166, 
no. 4 (2017), accessed February 1, 2018, available at 
http://annals.org/aim/fullarticle/2595892/firearm-acquisi-
tion-without-background-checks-results-national-survey.

5. Senator Chris Murphy’s (D-CT) has introduced S. 2009, 
“The (Brady) Background Check Expansion Act” which 
will expand life-saving background checks to nearly every 
gun sale. This bill will substantially close the gun show, 
internet, and other private sales loopholes. In the House 
of Representatives, H.R. 4240, the bipartisan “Public 
Safety and Second Amendment Rights Protection Act of 
2017” introduced by Representatives Mike Thompson (D-
CA-5) and Peter King (R-NY-2) would expand background 
checks to all commercial firearms sales, including at gun 
shows, over the internet, or in classified advertisements. 
6. WSJ News Graphics, “Five Questions About Back-
ground Checks,” Wall Street Journal, Jan. 7, 2016, avail-
able at http://graphics.wsj.com/gun-check-explainer/.

7. This number was calculated using the NICS Operations 
Reports from each year, 1998-2016 on the Federal Bureau 
of Investigation’s NICS Landing page, available at https://
www.fbi.gov/services/cjis/nics.

8. Senator Richard Blumenthal (D-CT) and Representative 
James Clyburn (D-SC-6) re-introduced legislation in 2017 
known as the “Background Check Completion Act,” H.R. 
3464 and S. 1923. These bills prevent a gun dealer from 
selling a firearm before first receiving a confirmed back-

ground check approval.

9. Phil Stewart and Jonathan Allen, “U.S. Air Force Says 
Failed To Report Texas Shooter’s Criminal History,” 
Reuters, Nov. 6, 2017, available at https://www.reuters.
com/article/us-texas-shooting-airforce/u-s-air-force-says-
failed-to-report-texas-shooters-criminal-history-idUSKBN-
1D62Y3

10. A 1997 report by the Department of Defense’s Office 
of the Inspector General (“OIG”) chronicled troubling 
inconsistencies and lack of appropriate action on sub-
mission of criminal history data. It found that the Army 
failed to send fingerprint records to the FBI in 82 per-
cent of cases, the Navy in 83 percent of cases, and the 
Air Force in 38 percent of cases. Similarly concerning, a 
“final disposition” (or outcome of a case) report was only 
submitted by the Air Force 50 percent of the time, by the 
Army 21 percent of the time, and by the Navy 6 percent. 
https://media.defense.gov/1997/Feb/10/2001715391/-
1/-1/1/crimhist.pdf

11. United States. Cong. Senate. Committee on the 
Judiciary. Hearing on Firearm Accessory Regulation and 
Enforcing Federal and State Reporting to the National 
Instant Criminal Background Check System (NICS). Dec. 
6, 2017. 115th Cong. 1st sess. Washington. Testimony by 
Glenn Fine, U.S. Department of Defense Acting Inspec-
tor General, available at https://www.c-span.org/vid-
eo/?438135-1/hearing-focuses-firearm-regulations-backgr
ound-checks&start=NaN&start=3087#

12. Jim Salter, “Some Levels of Military Discharge Can 
Mean No Benefits For Former Service Members,” Associ-
ated Press/U.S. News, Dec. 24, 2015, available at https://
www.usnews.com/news/us/articles/2015-12-24/some-mil-
itary-discharges-mean-no-benefits-after-service-ends. 

13. NICS Improvement Amendments Act of 2007, 18 
U.S.C. § 922 (2008). 

14. Office of Justice Programs, Bureau of Justice Statistics, 
“NICS Act Record Improvement Program (NARIP) Awards 
FY 2009-2016,” https://www.bjs.gov/index.cfm?ty=t-
p&tid=491 (last accessed Feb. 2018).

15. Office of Justice Programs, Bureau of Justice Statis-
tics, “National Criminal History Improvement Program,” 
https://www.bjs.gov/index.cfm?ty=tp&tid=47 (last 
accessed Feb. 2018); Office of Justice Programs, Bu-
reau of Justice Statistics, “NCHIP Awards by Jurisdiction 
FY 1995-2016,” https://www.bjs.gov/index.cfm?ty=t-
p&tid=471#Funding (last accessed Feb. 2018).

16. “NCHIP Awards by Jurisdiction FY 1995-2016.”

Endnotes

AMERICA’S BACKGROUND CHECK SYSTEM AND WAYS TO IMPROVE IT08 WWW.BRADYCAMPAIGN.ORG



17. “S. 2135 – Fix NICS Act of 2017,” Sen. Cornyn (R-TX), 
115th Cong., https://www.congress.gov/bill/115th-con-
gress/senate-bill/2135.

18. “H.R. 4434 – Fix NICS Act of 2017,” Rep. Cuellar 
(D-TX-28), 115th Cong., https://www.congress.gov/
bill/115th-congress/house-bill/4434/text.

19. This bill provides further incentives to states and 
local agencies to continue the process of updating their 
records and closing reporting gaps. It requires the heads 
of federal agencies to submit bi-yearly reports to the 
U.S. Attorney General documenting their compliance 
with record submission, and to develop plans ensuring 
maximum coordination, reporting, and accuracy of their 
records. Similarly, state and tribal governments would be 
required to work with the Attorney General to develop 
and implement these plans. The Fix NICS Act would also 
re-authorize NARIP and NCHIP funding programs for 
fiscal years 2018-2022 to improve their identification and 
uploading of particularly felony and domestic violence 
records into the background check databases.

20. Brady Center to Prevent Gun Violence, “20 Years of 
Brady Background Checks: The Case for Finishing the 
Job to Keep America Safer,” 2014, available at https://
www.bradycampaign.org/sites/default/files/Brady-20-
years-report.pdf.

21. Federal Bureau of Intelligence, “About NICS,” view 
“NICS Participation Map,” available at https://www.fbi.
gov/services/cjis/nics/about-nics.

22. U.S. Department of Justice, Federal Bureau of Inves-
tigation, Criminal Justice Information Services Division, 
“National Instant Criminal Background Check System 
(NICS) Operations Report (November 30, 1998-Decem-
ber 31, 1999), available at https://www.fbi.gov/file-reposi-
tory/operations_report_98_99.pdf/view. 

23. U.S. Government Accountability office, Gun Control: 
Options For Improving the National Instant Criminal 
Background Check System, GGD-00-56 (Washington, DC, 
2000), https://www.gao.gov/products/GGD-00-56.

24. U.S. Department of Justice, “Cost-Benefit of Point-
of-Contact (POC) Versus Non-POC Firearm Eligibility 
Background Checks: Final Report,” June, 2003, available 
at https://www.ncjrs.gov/pdffiles1/bjs/grants/222674.pdf.

25. “Letter on Gun Background Checks from U.S. At-
torney General to California Gov. Jerry Brown,” Jan. 5, 
2016, available at http://documents.latimes.com/let-
ter-gun-background-checks-us-attorney-general-califor-
nia-gov-jerry-brown/.

26. Gun Control Act of 1968, 18 U.S.C. § 921, et al.


